
I .;

aapprovedof BinninghamCitythe200014,

RESOLUTION CONSENTING TO THE TRANSFER OF
TELECOMMUNICATIONS RlGHT-OF-WAY PERMIT AND ADDENDUM

TO MEDIAONE TELECOMMUNICATIONS OF MICHIGAN, LLC

Supported by )Ju- ~P' U-t'Moved by _-,\..l:)=.=~="",;,,__

WHEREAS, on August

Telecommunications Right-or-way Permit and Addendum to MediaOne Telecommunications of

Michigan, Inc., for access to and ongoing use of the right-of-ways in the City of Birmingham for

a telecommunications system; and

WHEREAS, MediaOne Telecommunications of Michigan, Inc. was an affiliate of

AT&T Corp.; and

WHEREAS, AT&T Corp. and certain of its affiliates, entered into an agreement with

Corncast Corporation and certain of its affiliates, whereby MediaOne Telecommunications of

Michigan. Inc. merged with and into MediaOne Telecommunications of Michigan, LLC, and

thereafter, ownership of MediaOne Telecommunications of M~chigan, LLC was transferred to

Comcast Cablevision of the South, Inc., a wholly owned subsidiary of Comcast Corporation (the

"Transaction"); and

WHEREAS, as a result of the merger of MediaOne Telecommunications of Michigan,

Inc. with and into MediaOne Telecommunications of Michigan, LLC, all rights, liabilities and

obligations of MediaOne Telecommunications of Michigan. Inc. under the Telecommunications

Right·of-way Pennit and Addendum became the rights. liabilities and obligations of MediaOne

Telecommunications of Michigan, LLC by operation of law; and

WHEREAS. MediaOne Telecommunications of Michigan, LLC agreed to accept, pay,

discharge or perfonn all of such liabilities and obligations accruing under the

Telecommunications Right-of. way Pennit and Addendum.
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NOW, THEREFORE, IT IS HEREBY RESOLVED that the City of Birmingham

consents to the Transaction described above.

AYES:

NAYES:

PRESENT: 7

ABSENT:

;..

~f'&~
NaJ1C}IMWiss, City Clerk Designee
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TELECOMMUNICATIONS
RIGHT·OF·WAY

PERMIT

This Pennil is issued this I~ day of~ 2000, to MEDIAONE
TELECOMMUNICATIONS OF MICHIGAN, INt!., a Michigan Corporation with its
principal office located at 14909 Beck Road, Plymouth Michigan, 48170 ("Pennittee") by
the CITY OF BIRMINGHAM, a Michigan Municipal Corporation ("City"), with its
offices located at lSI Martin Street, Binningham, MJ 48012.

STATEMENT OF FACTS

Permittee, has filed an application with City pursuant to the Michigan
Telecommunications Act ("MTA") being MCL 484.2251 el. seq., to access and use
public rights-oC-way and wishes to construct and install fiber optic cables within public
rights-DC-way in the City for a Telecommunications System. The City is willing to permit
the construction, installation and maintenance of such Telecommunications System in the
public rights-oC-way in accordance with the tenus and conditions of this Pennit.

GENERAL PERMIT PROVISIONS

In light of the Statement of Facts above and the provisions in tltis Pennil, the City grants
Pennittee's application.

1. Consent:

A. Telecommunications System. Subject to the tenns and conditions of this
Pennit. the City grants Pennittee permission to construct. install and
maintain a TelecolTUTIunications System as defined herein, in those portions
of the dedicated highways, streets, alleys, and public rights-of-way ("Public
Ways") in the City as specified in Exhibit A.

(1) Permitlee may expand its Telecommunications System to Public
Ways other than those identified in Exhibit A by obtaining prior
wrinen approval of a revised Exhibit A from the City Commission.
Extensions of the Telecommuni~ations System of less than 500 lineal
feet shall require the City's approval and such approval may be
granted by the City Manager or another authorized designee in
response to a request for expansion and may not be unreasonably
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held. The Ci'y shall grant, grant with conditions, or deny such
approval to the extent permitted by law. Any expansion of the
Telecommunications System approved by the City shall be subject to
all terms and conditions of this Pennit, as well as any conditions
imposed by the City in granting its approval. The City shall provide
Permittee with its reasons for any denial.

(2) To the maximum exlen' reasonably possible, the
Telecommunications System shall be placed within and along the
existing utility facilities or municipally owned electric and street
lighting facilities. In the event the Permittee bas entered into any
agreement utilizing existing poles, conduits, cables or facilities of
any kind of other providers or users of the right of way, copies of any
such agreements shall be provided to the City as well as any
amendments or modifications thereto during the tenn of this Permit.

B. Construction Plans. At leasl fifteen (15) days prior to any, construction
installation, or modification of the Telecommunications System, Perminee
shall provide the City with Pennittee's final engineering plans and
specifications showing the Telecommunications System in the City, and the
Cicy must either approve, deny, or approve with reasonable modification(s),
such plans and specifications within a reasonable period after presentation
by Permittee. Permittee may not proceed with construction and installation
of the Telecommunications System without the City's approval of the
construction plans and specifications.

C. As-Buill Plans. Without expense to the City. Permittee shall provide the Cily
with "as-built" maps, records, and plans showing the Telecommunications
System or portion thereof constructed within the City within thirty (30) days of
the completion of construction and installation of the Telecommunications
System, and within thirty (30) days of completion of any approved extension,
addition, or modification to the Telecommunications System, Permittee shall
provide the City with "as-built" maps, records, and plans showing such
extension, addition, or modification. Notwithstanding the foregoing, Permittee,
without expense to the City, shall upon forty-eight (48) hours notice, permit the
City access to all "as-built" maps, records, plans, and specifications showing
the Telecommunications System or a portion thereof constructed within the
CilY·

D. Failure 10 Construct Under the Pennit. If the Pennittee does not complete
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construction within the right of way as specified in the Pennit within two years
from the date of the issuance of the Permit, then the City may terminate the
Permit as provided herein.

2. Not Exclusive. The rights granted under this Agreement are not exclusive.

3. Duties. In coosideration of the permission hereby granted, Permittee shall
faithfully perform all duties required by the terms of this Agreement.

4. Indemnification. Permittee shall defend, indemnify, protect, and hold hannless
the City, its officers, agents, employees, departments, boards, committees, and
commissions from any and all claims, losses, liabilities, causes of action, demands,
judgments, decrees, proceedings, and expenses of any nature (including, without
limitation, reasonable auorneys' fees) arising out of or resulting from the acts or
omissions of Penninee, its officers. agents, employees, contractors, successors, or
assigns in the construction, maintenance or removal of the Telecommunications
System under this Permit. The City shall promptly notify Permittee of the nature
and amount of such claim and the method and means proposed by the City for
defending or satisfying such claim.

5. Installation and Maintenance. All instalJations shall be performed pursuant to
plans approved by the City. The open cut of any public roadway shall be
prohibited without a special pennit issued by the City Manager. Permittee shall
install and maintain, the Teleconununications System in a reasonably safe
condition. If the existing poles in the Public Ways are over-burdened or
unavailable for Pennittee's use, and the facilities of all users of the poles are
required to go underground then Permittee shall. at its expense, place such portion
of its Telecommunications System underground, unless the City approves an
alternate location. Pennirtee may perform maintenance on the Telecommunications
System without prior approval of the City, provided that Permittee shall obtain any
and all permits required by the City in the event that any maintenance will disturb
or block vehicular traffic.

6. Use of Public Ways.

A. No Undue Burden of Public Ways. Pennittee, its contractors,
subcontractors, and the Telecommunications System shall not unduly
burden or interfere with the present or future use of any of the Public Ways
within the City. Pennittec's cables and wires shall be suspended or buried
so as to not endanger or injure persons or property in or abom the Public
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Ways. If the City in its reasonable judgement determines that any pottion
of the Telecommunications System constitutes an undue burden or
interference, Permittee shaU, at its sole expense, modify its
Telecommunications System or take such other actions as the City may
determine is in the public interest to remove or alleviate the burden, and
Permittee shall do so within the time period established by the City, which
in no case would be sooner than required of other occupants of the utility
pole or conduit except as may be required for safety reasons as determined
by the City's engineer.

B. Restoration of Prooertv. Perntittee, its contractors and subcontractors shall
immediately restore, at its sole expense, in a manner approved by the City.
any pottion of the Public Ways that is in any way disturbed, damaged, or
injured by the construction, operation, maintenance, or removal of the
Telecommunications System to as good or better condition than that which
existed prior to the disturbance. Any material used to mark pavement or
asphalt in the roadway, sidewalk, or any other public place shall be
washable and nonpermanent, and shall be approved by the City Engineer
before its application. In the event that Penninee, its contractors or
subcontractors fail to make such repair within the time specified by the
City, the City shall be entitled to complete the repair and Permittee shall pay
the costs the City incurred for such repair.

C. Marking. Permittee shall mark its Telecommunications System as follows:
aerial portions of the Telecommunications System shall be marked with a
marker on Pennittee's lines on alternate poles which shall state Pennittee's
name and provide a toll-free number to call for assistance. Direct buried
underground portions of the Telecommunications System shall have (1) a
conducting wire placed in the ground at least several inches above
Permittee's cable (if such cable is nonconductive). (2) at least several inches
above that, a continuous colored tape with Permittee's Dame and a toll-free
phone number and a statement to the effect that there is buried cable
beneath, and (3) stakes or other appropriate aboveground marke", with
Permittee's name and a toJl·frec number indicating that there is buried
telephone cable below. Bored underground portions of the
telecommunications system may have a conducting wire at the same depth
as the cable and shall not be required to provide the continuous colored
tape.

7, Insurance, Permittee shall obtain and maintain 10 full force and effect the
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following insurance covering all insurable risks associated with its ownership and
use of the Telecommunications System.

A. A comprehensive general liability insurance policy, including Completed
Operations Liability, Independent Contractors Liability, Contractual
Liability coverage, and coverage for property damage from perils of
explosion, collapse, or damage to underground utilities, commonly known
as xeu coverage, in an amount not less than Ten Million Dollars
($10,000,000), including aggregate excess coverage.

B. An Automobile Liability Insurance Policy covering any vehicles used in
connection with its activities under this Pennit, in an amount not less than.
Five Million Dollars ($5,000,000), including aggregate excess coverage.

C. Workers Compensation and Employer's Liability Insurance wilhin statutory
limits.

The City shall be named as an additional insured in all applicable policies. All
insurance policies shall provide that they shall not be canceled or modified unless
lhirty (30) days prior written ootice is giveo to the City. Permittee shall provide
the City with a certificate of insurance evidencing such coverage upon issuance of
this Agreement and maintain on file with the City a current certificate. Insurance
carriers licensed to do business shall issue all insurance by the State of Michigan,
or by surplus line carriers on the Michigan Insurance Commission approved list of
companies qualified to do business in Michigan. All insurance and surplus line
carriers shall be rated A or better by A.M. Best Company.

8. Assignment. Pennittee shall not assign or ttansfer any of its rights to install,
construct or place a Telecommunication System in the rights-or-way. under this
Pennit in whole or in part, voluntarily, involuntarily, or by operation of law, or by
any other means, without the prior written consent of the City.

9. Compliance wllh Laws. Pennittee shall comply with all laws, statutes,
ordinances, rules and regulations regarding the installation, construction,
ownership, or use of the Telecommunications System. whether federal, state. or
local, now in force or which hereafter may be promulgated (including, without
limitation, any ordinance requiring the installation of additional conduit when
Permittee installs underground conduit for its Telecommunications System).
Before any installation is commenced, Permittee shall secure all necessary pennits,
licenses, and approvals from all appropriate departments, agencies, boards, or
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commission of the City or other governmental entity as may be required by law,
including, without limitation, all utility line pennits and highway pennits. This
provision does not constitute a waiver of Permittee's rights to challenge laws,
statutes, ordinances, rules and regulations now in force or established in the future.

10. Performance Bond. Permittee shall obtain and maintain, at its sale expense, and
file with the City prior to commencing installation any modification of the
Telecommunications System, a corporate surety performance bond in substantially
the form attached hereto as Exhibit C, from a company authorized to do business
in the Slate of Michigan, rated A or better by A.M. Best and Company, in the
amount of Twenty Thousand Dollars ($20,000), or such other comparable security
instrument that is approved by the City. The condition of the performance bond
shall be Slated suhslantially as follows:

"NOW, THEREFORE, THE CONDITlON OF TillS OBLlGAnON is that, if the
Principal shall comply with all of the provisions of City of BIRMINGHAM
Telecommunications Permit Agreement for Use of the Public Ways with Permittee
MediaOne Telecommunications of Michigan, Inc., as of ~

including removal of the Telecommunications System upon the expiration or
earlier termination of such Agreement, and any order, permit or direction of any
department. agency, commission, board, division, or office of City having
jurisdiction over its acts, and shall have paid all claims. liens, fees, or taxes due
City which arise by reason of the construction, installation, operation or
maintenance of the Telecommunications SysLem, and shall have fully compensated
City for any act or default of Permittee, including, but not limited to, costs incurred
by City in connection with restoration work thal Pennittee failed to perform and
complete, and any expenditure, damage. or loss incurred by City occasioned by
Pennittee's failure to comply with the Charter and all Ordinances, rules,
regulations, directives, memoranda, or permits, then this obligation shall be null
and void, otherwise it shall remain in full force and effect."

II, Fees. The following fees shall apply to this pennit:

A. ADDlication Fee. Pennittee shall pay the fees and assessments made by
the City pursuant to MCL j484.225I er. seq. for the fixed and variable costs
of the City in granting this Telecommunications Right-of-Way Pennil. The
Penninee shall deposit $5,000 with its application for a Right-of-Way
Permit. The Pennitree shall deposit an additional $5,000 upon the issuance
of Lhis Permit, both of which shall be applied to the costs in granting this
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Telecommunications Permit. Upon the completion of construction of the
lelecommunications system, restoration of the rights-of-way, and delivery of
the "as built plans", any funds remaining on deposit shall be refunded to the
Permittee. ]n the event this deposit is exhausted prior to the completion of
the foregoing, the City shall invoice the Permittee the costs set forth above
on a monthly basis. The Permittee shall pay lbe invoice within 30 days of its
date. In the event the invoice is not paid within 30 days, an interest charge
of 1.5% per monlb shall be added to the outstanding balance, and paid by the
Pennittee. In the event any undisputed invoice remains unpaid for in excess
of 90 days, the City may elect to tenninate this Pennit and enforce the
removal provisions as provided herein.

B. Annual Right-or-Way Fees. Perminee shall pay lbe fees and assessments
made by the City pllISuant to MCL 1484.2251 et seq. for the fixed and
variable costs of the City in maintaining the rights-of-way, easements. or
public places used by the Permittee. The City shall invoice the Permittee
these costs on a monthly basis, commencing with the month following the
issuance of a Certificate of Completion by the City Engineer. The
Pennittee shall pay the invoice within 30 days of its date. In the event the
invoice is not paid within 30 days, an interest charge of 1.5% per month
shall be added to the outstanding balance and paid by the Permittee. In the
event any undisputed invoice remains unpaid for in excess of 90 days, the
City may elect to terminate this Permit and enforce the removal provisions
as provided herein.

C. Dispute Resolution. The parties agree to try to resolve any disputes as to
the fees listed in subsections II(A) and 11(8) above in good faith. In the
event that the parties cannot resolve any reasonabJe dispute as to the section
11 fees above, the parties agree to seek alternative dispute resolution
methods agreeable to both parties, and which are legal permissive at the
time of the dispute. The parties agree to use their best efforts to resolve any
good faith dispute within 90 dsys of notice to the other party. In the event
the parties cannot resolve that dispute as set forth above, then they may seek
such remedies as may be permitted by law.

12. No Cable Television Services. This Pennit does not authorize Permittee to
provide commercial cable television services to the public.

13. Notices. All notices to be given under this Permit shall be in writing by registered
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mail and addressed as follows:

If to City:

Thomas M. Marlrus, City Manager
City of Birmingham
lSI Martin Street
Birmingham, MI 48012

If to Permittee:

14. Tennination and Renewal. This Permit has an initial teoo of 10 years, but may
be tenninated or renewed as folJows:

(a) terminated by Pennittee, at its election and without cause, by delivering
written notice thereof to the City at least one-hundred and eighty (180) days
prior to the effective date of such termination; or

(b) terminated by either Permittee or the City after written notice by one party
to the other of the occurrence or existence of a default by the other party
under the provisions of this Permit, such defaulting party fails to cure. or
commence good faith effnrts to cure, sucb default within thirty (30) days
after delivery of such notice.

(e) or renewed or extended for an additional term by giving notice of a desire to
exercise a renewal under the Permit on terms and conditions to be
mutually agreed upon during the 9" year of the Permit

15. Removal. As soon as practicable after the end of the Term or upon the early
termination of this Pemrit. whichever is earlier to occur, Permittee shall, at
Pennittee's cost and expense, remove from the Public Ways the
Telecommunications System. Permittee shall repair any damage to the Public
Ways caused by the removaJ of the Telecommunications System.

16, Authority. The parties acknowledge that federal statutes, the Michigan
Constitution and Slate statutes and the City Charter and ordinances address or may
in the future address the City's regulatory authority of the Permittee's ability to
occupy and use the public's rights-of-way under the City's jurisdiction. This
Permit is intended to satisfy all applicable law on the subject.

A. Reservation of Rights. The City reserves the right to require in possible
future action that the Permittee obtain a franchise to occupy public rights-
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of-way, if it is ultimately determined by the Courts after all appeals or by
controlling federal or slate law that the City possesses such authority over
the Permittee and the City chooses to apply such authority to the Permittee.
The Permittee likewise reserves the right to challenge what ever action the
City's may take.

In the event the City chooses to take this possible future action, the
Permittee is free of any obligations created or imposed by this Permit, and
the Permittee will be in no way prejudiced by having operated consistent
with this Permit The Permittee and the City shall attempt to negotiate a
resolution of any such future possible action by the City, and if such cannot
be achieved within 60 days of written notice, then either the City or the
Permittee may take appropriate legal action.

17. Street Vacation. If the City vacates or consents to the vacation ofa street or alley
within its jurisdiction, and such vacation necessitates the removal and relocation of
Permittee's facilities in the vacated right-of-way, Permittee agrees to consent to the
vacation and to move its facilities, at its sole expense, upon reasonable notice to do
so by the City. Permittee shall relocate its facilities to such alternate route as the
City, acting reasonably and in good faith, shall designate.

18. Relocation. If the City requests Penninee to relocate its facilities because of street
or utility work, Penninee shall relocate its facilities, at its sole expense, to such
alternate route, as the City, acting reasonably and in good faith, shall designate.

19. Public Emergency. The City shall have the right to sever, disrupt, dig-up. or
otherwise destroy facilities of Permittee, without any prior notice, if such action is
deemed necessary by the City Manager, Police Chief, Fire Chief, Drain
Commissioner, Director of Public Services, or the Managing Director of the
Oakland County Road Commission because of a public emergency. The City shall
use its best efforts to contact a representative from Permittee prior to taking such
action. Permittee shall provide to City a 24-hour telephone number in which a
representative of Pennittee can be reached in the event of a public emergency.
Public emergency shall be any condition which, in the opinion of any of the
officials named, poses an immediate threat to the lives or property of the citizens
of the City, cause by any natural or man-made disaster, including, but not limited
to, stonns, floods, fire, accidents, explosions, major .water main breaks, hazardous
material spills, etc. Pennittee shall be responsibJe for repair, at its sole expense, of
any of its facilities damaged pursuant to any such action taken by the City.
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20. MISS DIG. Permittee or facilities lessor shall subscribe to and be a member of
MISS DIG. the association of underground utilities formed pursuant to Act 53 of
the Public Acts of 1974. as amended MeL Section 460.701 et seq., and shall, at its
sole expense, conduct its business in conformance with the statutory provisions
and regulations promulgated thereunder.

21. Underground Relocation. If Permittee has its facilities on Consumers
EnergylDetroit Edison poles andlor another third party's poles. and Consumers
EnergylDetroil Edison or such other third-party relocates its facilities to an
underground conduit, Pennittec shall, upon reasonable notice at its sole expense,
relocate its facilities underground in the same location.

22. Pole/Conduit License Agreement: Revocation. If Pennittee finally forfeits or
otherwise finally loses its rights under any Pole/Conduit License Agreement with
Consumers EnergylDetroit Edison, MediaOne of Michigan, Inc., or other third
party, and no alternative arrangement is worked out with the City then the consent
to use the streets and rights-of-way granted under this Permit shall be deemed
revoked and Pennittee shall, at its sole expense, remove its facilities from the
Public Ways.

23. Third Parties. This Permit is for the benefit of the named panies only and is not
intended to create any rights that may be enforceable by, or for the benefit of, any
third party.

24. Entire Permit and Amendment. This Permit contains all the terms and
conditions of the Permit, and any amendments thereto between the panies with
respect to its subject matter, and shall inure to the benefit of and bind the parties
hereto and their respective legal representatives, successors, assigns, and third
parties claiming under the Pennil between the City and Permittee.

25. Interprelatian and SeverabIlity. It is the intent of the parties hereto that all
provisions of this Permit shall be liberally construed to protect and preserve the
peace, heaHh, and safety of the public, and should any provision or section of this
Pennit be held unconstitutional, invalid, over broad. or otherwise unenforceable,
such holding shall not be construed as affecting the validity of any of the
remaining provisions or sections of this Pennit. If any provision in this Permit is
over broad or unenforceable, it shall nevertheless be enforced to the extent
permitted under applicable law.

26. Govemin!: Law. This Permit shall be governed by the laws of the State of

to
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Michigan.

27. Identification. All personnel of Perminee or its contractors or subcontractors who
shall as part of their normal have duties contact with the general public shall wear on their
clothing a clearly visible identification card bearing their name and photograph. Every
service vehicle of Permittee, its contractors or subcontractors shall be clearly identified as
such to the public.

WHEREOF, the City has issued this Pennit as of the date first written above.

Attest:

By: S@" ~ill. Q.t~ By:
CClerk j<>.d ,"f h 1\ .l5e"'"

BirmillglwMclceommullitlltiolls
~8·IO-OOra1J.incd
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TELECOMMUNICATIONS RIGHT-OF-WAY PERMIT ADDENDUM

THIS ADDENDUM 10 the Telecommunications Right-of-Way Permil is
issued this~of (), •• 8' "Y 2000 to MEDIAONE
TELECOMMUNICATIONSF MICHIGAN, INC., A Michigan Corporatioo, with
its principal office located atl4909 Beck Road, Plymouth Michigan, 48170 ("Permittee")
by the CITY OF BIRMINGHAM, a Michigan Municipal Corporation ("City"), with its
offices located at 151 Martin Street, Birmingham, MJ 48012.

STATEMENT OF FACTS

Permittee, has filed an application with City pursuant to the Michigan
Telecommunications Act (UMTA") being MCL 484.2251 et seq., to access and use
public rights·of.way and wishes to construct and install fiber optic cables within public
rights-of-way in the City for a Telecommunications System. The City is willing to permit
the construction, installation and maintenance of such Telecommunications System in the
public rights-of-way in accordance with the terms and conditions of this Permit.

In addition to the foregoing MediaOne TelecommWlications of Michigan.
Inc. has requested the following specific permit provisions which modify and control over
the general pennit provisions:

SPECIFIC PERMIT PROVISIONS

In light of the Statement of Facts above, and the provisions of the general
Permit, the City grants Permittee's request for the following specific provisions:

6(C)(I) The requirements of Ihis general condition for marking facilities shall not
apply to cable television facilities previously owned and operated by MediaOne
of Michigan, Inc., pursuant to its current cable television franchise. The
marking provisions of this Pennit shall only apply to MediaOne
Telecommunications of Michigan. Inc., as to new or replacement facilities
installed on or after the date of this Pennit.

12. This Pennit with MediaOne Telecommunications, Inc., does not authorize
Pennittee to provide commercial cable television services to the public.
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However, MediaOne of Michigan currently has a franchise with City to provide
cable services to the public, and said franchise will not be affected by the
issuance ofthis Pennit.

ATTEST:

By: a~Q.h.1M\ ,
llldY{ijenn, City Clerk

MEDiAONE TELECOMMUNICAnONS
OF MICHIGAN, INC.

Birminpatnlkleeommunicalionsl
McdiJOnelAddmdum




